
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
o f

O .  M u s t a d  &  S o n  ( U . S . A . ) ,  I n c ,

for RedeterminatLon of a DeflcLency or for
Refund of Corporation Franchlse Tax under
Article 9-A of the Tax Law for the Years 1979
through 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax ComrnLsslon, that he/she is over 18 years
of age, and that on the 29th day of Apri l - ,  1986, he/she served the withln
not lce of Decislon by cert i f ied mai l  upon O. Mustad & Son (U.S.A.),  Inc. the
petitl-oner in the within proceeding, by enclosing a true copy thereof ln a
secureJ-y sealed postpaLd rrrapper addressed as follows:

O .  M u s t a d  &  S o n  ( U . S . A .  ) ,  I n c .
P.O. Box 838 Grant Ave.
Auburn, NY 13021

and by deposltlng same enclosed in a postpaLd properly addressed wrapper in a
post office under the excl-uslve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the petLtloner
herein and that the address set forth on sald nrapper is the last known address
of the pet l t ioner.

sworn to before me this
29 th  day  o f  Apr l l - ,  1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

O .  M u s t a d  &  S o n  ( U . S . A . ) ,  I n c .

for Redeterminat ion of a Def ic lency or for
Refund of Corporatlon Franchise Tax under
Article 9-A of the Tax Law for the Years 1979
through 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 29th day of Apri l ,  1986, he served the l t l th ln not ice of
Decislon by certified nail upon Robert E. Barryr the representatlve of the
petitioner in the wlthln proceeding, by enclosing a true copy thereof in a
securely sealed postpaid lrrapper addressed as fol-l-ows:

Robert  E. Barry
Boyle, Anderson, LipskL, Mclane & Lynch
1 2 0  G e n e s e e  S t . ,  P . O .  B o x  5 7 8
Auburn, NY 13021

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner herein and that the address set forth on sald ltrapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
29 th  day  o f  Apr i l ,  1985.
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T
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr i l  29 ,  I986

O .  M u s t a d  &  S o n  ( U . S . A . ) ,  I n c .
P.O. Box 838 Grant Ave.
Auburn, NY L302I

Gentlemen:

Pl-ease take notlce of the Decislon of the State Tax Connnlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng Ln court to revLelt an
adverse decision by the State Tax Comml"ssl.on nay be lnstttuted only under
Article 78 of the Clvll Practtce Law and Rulesr 8rd must be comenced ln the
Supreme Court of the Stat,e of New York, Albany County, wlthln 4 nonthe from the
dat,e of this not lce.

Inqulries concerning the computatl"on of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unit
BuiLdlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly youre,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat l .ve

Petltl.oner t s RepresentatLve:
Robert  E. Barry
Boyle, Anderson, Llpskl, Mclane & Lynch
1 2 0  G e n e s e e  S t . ,  P . 0 .  B o x  5 7 8
Auburn, NY 13021



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

o .  M U S T A D  &  S o N  ( U . S . A . ) ,  I N C .

for Redetermlnat lon of a Def ic iency or for
Refund of Corporatlon Franchlse Tax under
ArtLcle 9-A of the Tax Law for the Years 1979
through 1981.

Pet l t loner ,  O.  Mustad  E Son (U.S.A. ) ,  Inc . ,  P .O.  Box  838,  Grant  Avenue,

Auburn, New York f3021, f lLed a pet i t lon for redeterminat ion of a def lc lency or

for refund of corporation franchlse tax under ArticLe 9-A of the Tax Law for

the  years  1979 th rough 198I  (F i le  No.  45095) .

A hearing was held before Arthur Bray, Hearing Off lcer,  at  the off ices of

the State Tax Commlssion, 333 East Washington Strdet,  Syracuse, New York, on

JuLy  8 ,  1985 a t  L2 :30  P.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by  August  30 '  f985.

Pet i t l -oner appeared by Boyle, Anderson, Llpski ,  Mclane & Lynch, P.C. (Robert  E.

Barry '  Esg. r  of  counsel) .  The Audlt  Divis lon appeared by John P. Dugan' Esq.

(Janes  De l la  Por ta ,  Esq. ,  o f  counseJ- ) .

ISSUE

DECISION

on equipment

equipnent le

assembllng ot,

e l ig tb le

Whether pet i t loner is ent i t led to an lnvestment tax credit

ut l l ized ln { ts preparat lon of f ish hooks on the ground that the

used ln the productLon of goods by rnanufacturingr proc€seing or

ln the al ternat ive, whether pet l t loner ls ent i t led to claln the

bus lness  fac i l i t y  c red i t  under  sec t ion  210.11  o f  the  Tax  Law.
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FINDINGS OF FACT

l .  Pe t i t ioner  O.  Mustad  & Son (U.S.A. ) ,  Inc .  f t led  Sta te  o f  New York

corporat ion franchise tax reports for the years 1979 through 1981. In each

report, petitioner claimed an investment tax credlt on equipment lt had purchased

for use at lts plant in Auburn, New York.

2. 0n March 10, 1983, the Audit  Dlvis ion lssued three not ices of def ic lency

to pet l t loner assert ing def ic l"encles of corporat ion franchlse tax as fol l -ows:

Perlod Ended Tax Interest

December  31 ,  L979
December  3 l ,  1980
December  31 ,  1981

$  8 ,868 .61
12 ,703 .23
7  ,L94 .30

$3 ,426 .56
3 ,L69  . 02
L ,L96 .4 r

Total

$t2 ,295 . r7
L5,872.25
8 ,390 .71

3. Each of the notLces of defl"cl"ency were l-ssued on the basls that

petltloner was not engaged ln the production of goods, but was engaged in the

acqul"ring of fish hooks ln bulk and packaging the flsh hooks for distrlbution.

Accordingly, the Audlt Dlvislon disallowed petltloner's claln of an l.nvestment

tax credi" t .

4.  Pet i t loner is a whol ly-owned subsidl"ary of O. Mustad & Son A/S of

Oslo, Norway.

5. On July 1, L969, petLt loner began buslness in Auburn, New York. At

that tlne, flsh hooks which were shlpped to lt ln bulk fron Lts parent' Itere

warehoused and then shlpped to customers. A naJority of the hooks were sold

ln quantities of one thousand to manufacturing concerns.

6. In the late 1970fs, the decislon was made to engage ln consumer

marketl-ng. As a result of thls declslon, it was concl-uded that it would be

preferable to perform the last part of the productlon operation Ln New York

since each hook couLd be placed lnto a varlety of dlfferent packages.

7. In order to manufacture a flsh hook, the hook ls forned' a barb ls cut

and the eye is shaped. A quantity of hooks is then brought to a hardenlng



-3-

furnace where the hooks are hardened and tempered. At this Juncture, a coating

such as nlckel, cadmium or gold is added. The hooks are then brought to a packaging

area where they are sorted, untangl-ed and inspected.

8. During the nanufacturlng process the fish hooks become very entangled.

The tangled state of the fish hooks arlses fron the coatlng procesa wherein the

hooks are tumbled in order to achieve a uniform coating. The hooks are also

tangled ln the tempering process.

9. PetitLoner obtatns hooks fron Lts parent tn Norway in boxes welghlng

approxlmately seventy-five pounds. The hooks in these boxes have not been

sorted, untangled or inspected and, conseguently, remain entangled. They are

not marketable ln the conditlon ln which they are recel-ved by petltloner.

10. When pet i t ioner recelves the f ish hooks from i ts parent,  l t  takes a

random count of 100 hooks. I f  pet i t ioner f inds less than a I  percent reJect lon'

the hooks w111 be processed. I f  a hlgher reject ion rate'  is found, addlt lonal

lnspection is performed to determine whether the hooks will be processed.

11. Pr lor to being processed, al l  hooks are coated wlth el ther an o11 or

sillcone spray. The coatlng eases the untangllng of the hooks and also alds ln

preventing future tangling of the hooks. The coatlng also helps in obtainlng a

smooth run along a conveyor belt.

12. Upon complet ion of the inspect lon and coat lng stePsr pet l t ioner

proceeds to untangle the hooks. One means of untangllng the hooks ls by

placlng them Ln a machlne called a rake. The rake is a constantly noving

machine which untangl-es the hooks. Another method of separatlng the hooks ls

through the use of a vibrator which is a round bin-type structure. A third

nethod of separatlng the hooks is through the use of a shaker or tumbler. In

this process the hooks are placed ln a barreL-shaped structure which shakes the
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hooks. The hooks then come off a rail where they are placed l-n a vlbrator

which performs the f inal  separat ion. Pet l t ioner ut iLizes three tumblers at

lts plant in Auburn.

13. Pet i t loner ut i l izes a unit  known as a polybag machine. This machine

contains a shaker or tumbler. The polybag machine also takes plastic fllm

which ls ln large rolls and cuts it into bags. The nachine then places the

hooks into the bags. The polybag machlne also stamps the species of f ish

appropriate for the hook on the bag.

L4. When the polybag machine is not used, pet. i t looer ut i l izes a stapl ing

machl"ne whlch attaches cardboard backing to the bag. The stapling nachlne also

prlnts information on the cardboard backing and punches a hole ln the cardboard.

15. Pet i t loner sel ls l lve balt  hooks. The l lve balt  hooks are recelved ln

two pieces -- a rod and a hook. The hooks are manually assembled before they

are  so1d.

16. Pet l t ioner has two machlnes which form sprlnter boxes. In this

process, f lat  structures are placed ln nachinery and transported along a

chaln-llnk belt to a plunger. The plunger then forns and locks a box.

L7. Pet l t loner ut l l izes machlnes whlch pr int  and label l ts products.

18. After the f ish hooks are placed ln boxes, groups of f ive boxes are

wrapped in plast ic and the plast ic is shrunk. The shrinking process provides a

stronger means of support  for shipping purposes.

19. Flsh hooks are marketed by pet i t loner in var ious quant i t ies. The

largest quant i ty of f ish hooks pet l" t ioner markets ls ln boxes of one thousand.

Fish hooks are also marketed in quant i t les of one hundred, f i f ty and ten.

Pet i t ioner markets in excess of fourteen thousand variet les of s lzes and packages

of f lsh hooks. t r{hen pet l t loner sel ls f ish hooks ln bulk quant i t ies of one thousand,
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the fish hooks would be disentangled in the same way they would have been lf

they were sold In smal ler packets.

20. The sural ler the unit  quant i t ies of f lsh hooks sold, the greater the

markup pet l t ioner appl ies to the f ish hooks. The pr lce pet l t ioner charges for

the f lsh hooks includes pet l t ionerts overhead costs,  t ransportat lon costs,

import  duty on hooks and prof i t .

2L. Pet i t loner sel ls f lsh hooks pr inar i ly to manufacturers and wholesalers

of lures. However,  pet l t ioner does se1l to a l in l ted number of large retaiLers.

22. There are thir ty-nlne employees at pet i t ionerrs faci l i ty in Auburn,

New York and twenty-six of these lndividuals are involved ln the processing of

hooks. The remainlng lndividuals are involved ln ordering and shipplng.

23. Pet i t ioner also sel1s horseshoe nal1s. Pr ior to being sold, pet l t loner

assenbles horseshoe nal l  boxes. In thls process, f lat  sheets of cardboard

are formed and glued lnto a box through the use of a machine.

24. On or about June 8, L978, pet l t ioner appl led for a Cert i f icate of

El igibl l t ty for New York State franchlse tax credlts ln order to be able to

claln the el igibLe buslness facl l i ty credit .  Thereaft ,er,  indlviduals from the

Department of Labor and the Department of Courmerce indicated that l"t would be

approprlate for pet l t loner to clain the el iglble business faciJ- l ty credit .

Howeverr pet i t loner never received a Cert i f icate of El lgibi l i ty.

CONCLUSIONS OF LAW

A .

taxpayer

which is

a  use fu l

sec t lon

That sect ion 210.12(b) of the Tax Law makes avai lable to the corporate

an investment tax credit  with respect to tanglble personal ProPerty

depreciable pursuant to sect ion L67 of the Internal Revenue Code' has

l i fe of four years or longer,  is acquired by purchase as def ined ln

179(d) of the Code, has a si tus in New York and ls "pr incipal ly used by
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the taxpayer ln the product lon of goods by manufactur ing, processing, assenbl ing.. ." .

B. That sect l -on 210.12(b) def lnes manufactur lng as fol- l -ows:

t t . . . the process of working raw mater ials lnto wares sul table for use
or which gives new shapes, nen quallty or nerr combinations to matter
which aI-ready has gone through some artiflclal- process by the use of
machinery, tools,  appl iances and other simi lar equlpment.rr

C. That petitloner hras not engaged ln the productlon of flsh hooks by

manufacturing, since the processes used by petltioner did not glve the flsh

hooks a nelr  shape, new qual i ty or a nelr  comblnat lon (Tax Law $210.12[b]) .

Moreover, the end resul-t was not significantly different fron the raw material

so that the operation could be deemed ttmanufacturlngrr (see Matter of J. H.

Wat t l es r Inc . ,  S ta te  Tax  CommLss lon ,  Oc tobe r  30 ,  1981 ) .

D. That processing l-s an operatlon whereby raw naterial- ls subjected to

some special treatment, either artiflclally or naturally, whlch results ln a

transformation or al terat ion of the raw materLalrs form, state or condlt ion

(Matter of Hudson Cold Storage & Freezer Corp.,  State 1s)< f ,smnission, September 9,

1983).  Pet i t lonerrs act iv i t ies did not result  in an al- terat ion of the forn,

state or condit ion of the hooks, and, accordingly,  such act iv i t les do not

const l tute processlng within the meanlng of Tax Law $210.12(b).  I t  appears

petitioner and its parent have chosen to segregate their operatlons whereby

the production of the fish hooks would take pl-ace in Norway and the actlvlty ln

Ner^r York would essentialJ-y consist of marketl-ng.

E. That the machines whLch create boxes, bags and labels are not used ln

a productlon of goods process but rather are used ln packaging after the goods

(1.e. f ish hooks or horseshoe nal l -s) have been manufactured. Accordingl-y,

petltioner ls not entitled to claim an investment tax credlt on these machines.

F. That sect lon 210.11(a) of the Tax Law provides that a taxpayer who

owns or operates an ellglble business facll-lty, as defined in section 115 of

the Comerce Law, is allowed a credlt against the franchise tax on buslness

corporat ions. Sect ion 210.L2(f)  of  the Tax Law provides that,  at  the optLon of
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the taxpayer,  property whlch qual i f les for both the investment tax credlt

provlded for in sect ion 2I0.I2(b) and the el lgible buslness facl l i ty credit  may

be treated as el iglble for the lnvestment tax credit  or the el lgible business

fac i l i t y  c red i t .

G. That sect ion 115(d) of the Commerce Law def lnes the term rfel lg ible

buslness faci l l ty" as a place of buslness located in an el lgible area, which

meets the requirements set forth ln sect ion 118 of the Commerce Law, and for

which a Cert l f icate of El lgibi l l ty has been issued by the Job Incent ive Board.

A facl l i ty for which such a cert l f icate ls issued shal l  be deened an el lgible

business faci l i ty only during the taxable year or as of the taxable status

date .

H. That in view of the fact that pet i t ioner did not obtain a Cert l f lcate

o f  E l lg ib i l i t y ,  pe t i . t loner  i s  no t  en t l t led  to  a  tax  c red i t  under  sec t ion  210.11(a)

of the Tax Law.

I .  That  the  pe t l t ion  o f  O.  Musrad & Son (U.S.A. ) ,  Inc .  i s  den ied  and the

not ices of def ic iency are sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 91980
PRESIDENT

SIONER

COMMISSI


